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[W]Lampert & O’Connor, P.C.

Ly Purte Presentation  August 18, 2003
Page 2

EarthLink discussed that BOC DSL services have been classified as Title 1
“lelecommunications services™ i several FCC decisions and that this continues to be the
appropriate classification under a NARUC [ analysis  EarthLink agreed that the FCC should seek
to streamhne regulation when and if the market for wholesale transmission changes, and noted
that the FCC may forbcar o1 waive its regulatory approach under Title [1, as appropriate, 1 order
to rely more on enforcement rather than specific regulatory proscriptions  EarthLink also
explamed that discrimimation in BOC transmission service offerings would negatively impact and
frustrate mformation service investment and competition  EarthLink also discussed and provided
a copy of the attached proposcd ISP access rule of EarthLink, MCl, and AOL Time Warner (filed
i the above-referenced dockets on May 1, 2003) EarthLimk emphasized that BOCs can arrange
private contracts with ISPs today on a numbecr of nonregulated services and use tariffed services
as inputs, such as the EarthLink-BellSouth RBAN agreement Regulations or tanffing do not
sigruficantly slow or impede such contractual arrangements and, indeed, help to reach an
agreement that 1s fair

EarthLink emphasized that the use of Title T authority as some BOCs have proposed
would creale substantial Tegal and regulatory uncertainty There may be no legitimate nexus for
the proposed exercise of Title T authority, and such a decision would be at risk of being
overturned

Finally, EarthLink discussed the complex 1ssues of cost allocation and enforcement that
would anse with a shift of BOC advanced services from Title IT to Title I authonty. As the MCI
July 29, 2003 and the AT&T July 31. 2003 Ictters have previously presented in CC Dkt No 02-
33. cost allocation tssues musl be resolved to avoid scrious cross subsidy of BOC unregulated
Interstate services by intrastate regulated voice services not subject to substantial competition.
Further, 1t 1s untested whether the FCC could provide effective enforcement of potennal Title I
ISP safeguards using 1ts Section 208, which attaches only to Title IT common carriers

Pursuant o the Commussion’s Rules, six coptes of this letter/memorandum are being
provided to you for inclusion 1n the public record in cach of the above-captioned proceedings
Should you have any questions, please contacl me

Sincerely,

AL

Mark {O’Connor
Counscl for EarthLink, Inc

CC  Scott Bergman, Esq
Qualex



FOR IMMEDIATE RELEASE

Dawd Blumenthal

Earthlink

404-748-7316

blumen rh.lld(@corp earthhink net

EARTHLINK HIGH SPEED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMLER SATISFACTION BY ).D. POWER AND
ASSOCIATES

Farthd ok Gurner Vop Howars far Second Caonsecnteve Y ear

ATLANTA. Aug 5.2003 — LaithLink (NASDAQ FLNK), one of the nation’s leading
Intainet service providers, 1odiy annocunced that its high-speed Internet service has been

jecogmzed by 11D Power and Assoctnes m s 2003 Intewnet Service Provider Residential
Customer Sausfacuon Study 7 with the highest yanhang m customer sausfacuon for the

second vear m a row

“11) Power and Assocates <ct- the «tandard for excellence and achievement, and

being singled ot {or overall cuctomen sausfacuon for the second vear in a row remforces

our comnuiment to provide the best Imener expentence to LarthLink subsenibers,” said
Kauren Gough. exccutve vice presdon of mmkenng for Earthlimk  “This honor will help to
further differennate our high specd ~aivice, which conunues 1o plav a prominent rale 1n
Farthlank™s overall grow i suaieoy

Consumers patnapanng m the |10 Power and Associates Internet Service Provider
Residennal Customer Sansfacuon Studi ™ rared both nanonal and repional 15Ps on seven
diftaent factors that compnse the overall castomer satiefacuon index Earthlink’s top
pesinon among broadband proyvidas sosults from tecening the highest scotes i the
11](1L|‘:U'\ i(]] customer serv e, ¢ J'.I"l?lﬂ SCIMVICES, COST ()f ~CIVICE, bﬂng. mmge, ﬂT]d Off@nﬂgs
and promouons

Aspart of Iarthlnk s commiumment 1o customen sausfacnon. the company ss
aupressivel rollng out new products and sarvices 1o further extend i< value propositon.
Ihese fearues avmlable 1o all Parthlank High speed ~ubscnbers include spamBlocke,
which chmimares vitually TU0 poreent of allwnk e-mal mes<ages and Pop-up Blocker ™

which hddps block ANNOYING pop-up ad-



About EarthLink High Speed Iniernet

With mote than 993,000 high-<peed cubscribers, EarthLink 15 onc of the country’s leading
broadband Inmerner service providers ZathLink 1s the only ISP to offer high-speed Internet
ccess nanonally threagh all thiee major broadband echnologies cable. DSL and two-way
~atellime: Ranging i puce from just $39 95 - $49 95 per month, Earthlunk offers a
hroadband opuon for exveny budpet and need For more informanon about this or other
Farthl mk high-<pecd products, please call 877-657-6895 or visn

brp, www cartbhnk net, heme "bireadband

About ] . Power_and Associales
Haadguaticied i Wealahe Vallage Cabif, 1 D Power and Assocmies v an 150 9001-1egstered global
mathenng mfommancn sarvices firm opeianng i hey business secters inchiding maiher research, forecastng,

consulung. tanmg and costomar sancfenon Lhe firm’s quahine and <an<facnon meas<urements are based on

responscs from midlions of consumei< annualh

Abow Earthlank
Fanhlank i< ahe Intiiner saviee provider ISP woluuon for an impavent woild Headquartered in Atlanta,

Fardhfamk has caned aonavonal reputanon for curstanding customer service, its swire of onkine products and
sarvices nd s ranhed Thghest m Cosena Sansfacnon Among High-Speed 1SPs, accerding 10 ] D Power and
Assoaames Tarthlank vod for the highost score ameng lugh-speed providers m the 2002 <rudy

Suvimg approsimatel five milhon cobeoibers, ZarthLink offers what every ueer should expect from their
Incnet cvpenence high-gquabin connecnony, nummal diop-ofis and I8P-generated mirusions, and
custemuzable features Whether 'y dual up hugh-speed, Web hosang, or wircless Internet service, EarthLink
provdes the 1ools that best lev mdivduals vse and enjoy the Internet on thar ewn 1aams Learn more about
anhmk Iy calling  f00) EATRTHT INK visinng EarthLink’s Web site a1 www ennthlhink ner

HHA



PROPOSAL TO STREAMLINE TITLE 11 REGULATION
OF BOC ADVANCED SERVICES
TG PROVOTE DIVERSE INFORMATION SERVICES

Proposed Title I1 ISP Access Rule: New Section 64.702(c)

8 64 702¢¢)  Each Bell Operating Company (including any affilicie)(heremafter "BOC ") shall
provide access o us high-speed network to enhanced and information service providers
("ISPs ") i the following manner

(/) Access to Transmission Services and Capabilities

Fach BOC shall offer to all ISPs, whether affiliated or unaffiliated, all of 1ts high-speed
network transmission sexvices and capabiities on just, reasonable and
nondiscriminatory rates, terms, and conditions  Such offerings shall be separate from
any other BOC services, mcluding enhanced or information services

{2) Transparency
(A) With respect to the rates, terms and conditions of the network transmission
services and capabiiiiies used by or made available 1o any ISP, each BOC

shall

(1) File an interstate tariff with the Commussion describing
such rates, terms, and condittons, or

(1) Post on 1ts publicly available Internet website, in an
accessible and easy to understand format, current and
specific mformation describmg such rates, terms and
conditions

(B) If a BOC enters o an mdividual contract with an ISP for high-speed
network transmission services and capabilities, then the BOC shall tariff or
post on its publicly available Internet website, in an accessible and easy to
understand format, the following information.

(1) the term (including renewal option) of the contract,

(u)  adescription of the high-speed network transmission
services and capabilies provided under contract,

() mummum volume commitments and price for each of the
high-speed network transmussion services and capabilities,
as well as volume discounts, and

(v} all other classtfications, terms or practices affecting the
contract rate

(C) Each BOC shall provide advance written notice to all purchasing ISPs,
tcluding notice by email, of any changes to the rates, terms, and conditions
of anv of the BOC's ngh-speed network transmission services and
capabilities  In the event the BOC seeks to discontinue any service or
capahiluy used by an ISP, such written notice shall be not less than 120 days
prior to the proposed discontinuance

EXPARTE PRIESENTATION O EARTHLINK, MCT AND AOL TIME WARNFR INC
CC DoCKET NOs 02-33,95-20, 98- 10 APRIL 30,2003



(3) Access to New Transmission Services and Capabilities

(A) An ISP may request in writing that a BOC provide access o new network
transmssion services and capabilities on just, reasonable and
nondiscriminalory rates, terms, and conditions

(B) Where the ISP makes such a reasonable request, the BOC shall offer such
access within 90 days, unless the Commission extends such time where the
BOC, upon petition, demonstrates good cause

(C) The BOC shall have 15 days to respond mn writing to the requesting ISP, and
such response shall describe either

(1) how the BOC will offer the requested access within 90
days of the request, or

(1) the specific basis for the BOC's position that the requested
access s not technically feasible or economically
reasontable

(4) Defimtions For purposes of this subsection (c)
“Transmission services and capabiities ” shall include, without mitation, the BOC's

transmission or telec ommunications components or lines, switching and routing
components, ordering and operations support systems ('OSS”), signaling, and other

network functions or features
“High-speed network” means a network offering transmssion rates of more than 200

Kbps ur at least one direction

Proposed New Rule For Enforcement of (ISP Access §f 737

§1 737 ISP Complamis Regarding Rule Section 64 702(c)

{a) Where a complaint alleges a violation of FCC Rule Section 64 702(c), the following
additional procedures shall also apply

(1) Inits Answer, the Defendant shall state clearly and precisely all mformation
m 1t possession, wmcluding data compilations (e g , records of OSS configurations,
ordering processes, data on specific orders or maintenance records, eitc ), and produce
and serve on Complamant and the FCC all such information, including copies of all
contracts or arrangements for high-speed network transnussion services and capabilities,
that may be relevant to the alleged violatron of FCC Rule § 64 702(c)

(2) If the BOC has not mamntained records or other data for the Bureau to
resolve fullv the alleged violation of FCC Rule § 64 702(c) or if 1t otherwise fails to
produce such data in its Answer, then there shall be a rebuttable presumption in the case
that the Complamant has established the alleged violation of FCC Rule § 64 702(c)
Complamant may request by motion filed within 10 days after the BOC s Answer an
order that such a rebuttable presumption exists in the case, the Bureau shall 1ssue an
order granting or denving such motion within 10 days after the ume for filing of the
BOC s opposition (o the complainant’s motion

Ex Par1l PRESINTATION OF EARTHLINK. MCI AND AOL TiME WARNER TNC PAGE 2
CC DOCKIT NOS 02-33,95-20, 98- 10
APRIL 30,2003



(b) Afier the 15-day response period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complant with the FCC concerning the BOC'’s compliance with its “new service”
obligations

(¢) Except if a complamnt alleging a violation of FCC Rule § 64 702(c) 1s accepted for
handling on the Accelerated Docket, the Commussion shall issue a wriiten order resolving
any complamnt alleging a violation of FCC Rule § 64 702(c) within 180 calendar days from
when such complant 1s accepted for filing

EXPLANATION

This rule 1s proposed to strcamhine regulation of the former Bell Operating Companies’
("BOCs™) wirclhime broadband services under Title H of the Communications Act consistent
with (he pubhic interest  The proposed rule presents a significant streamlining of the various and
sometimes overlapping Tutle 1T Computer Inguiry obhgations for broadband (advanced and/or
high-speed) services that currently apply to the BOCs, including all affiliated BOC providers of
(eleccommunications  The proposal supplants the current Computer Inguiry obhigations for BOC
wireling broadband scrvices, sct forth in myriad FCC orders and precedent, with a set of Title II
rules that arc deregulatory, simple, flexible and enforceable and that cstablish clear access for
mformation service providers (“ISPs™) to BOC advanced services and networks to enable [SPs to
provide a diversity of competitive mformation services to the public. Further, to assure
cnforcement of thesc streamlined access obligations, the proposal includes new proccdures, ina
new FCC Rule Section 1 737, described below, for handling ISP formal complaints against
BOCs Under the proposcd streamlined Title 11 rules, ISP access to the wireling broadband
transmission components of the BOC nctworks would provide the essential framework for a
vibrant information services market that wall, in turn, lead to a number of proven consumer
benelits, including robust price and service competition among BOC-affiliated and unaffiliated

[SPs, crecating imnovation, diversity and demand for broadband services.

Ex PARIE PRESENTATION OF EARTHLINK, MCI AND AOL TIMEC WARNER INC PAGE 3
CCDOCKLT Nos 02-33.95-20, 98-10
APRIL 30, 2003



Under this approach, the Commission could climminate for wireline broadband services
currcnt FCC rule sections 64 702(c) and (d) and the particular requirements sct forth in the
Computer Inguiry precedent, and adopt mstead a simphified FCC rule section 64 702 (c)(1)-(4),
setting forth BOC Title IT obligations 1n a simple, comprehensible and streamlined manner
Morc specifically, the proposed rules would chminate for wirchine broadband scrvices a varicty
ot specific Computer 1] and Computer 11 obligations, stated i various FCC orders, including
certain Comparably Efficient Interconnection (“CEI”) obhgations, such as the ninc CEl
paramcters, Open Network Architecture (“ONA™) unbundling obhgations, CEI procedural
obligations, such as CEI plan mainienance, reporting, and web-posting; ONA plan mamtenance
and prior FCC approval for ONA plan changes; reporting/filing obligations such as the Annual
ONA Report, Semi-Annual ONA Report, Quarterly Nondiscrimination Report, and Annual
Officer Atfidavit, obhigations to tariff the Compurter Il basic service elements (“BSEs”) and
basic service access arrangements (“BSAs™). and the current rule scction 64.702(c) regarding a

Computer 1f separate subsidiary

I NEW SECTION 64.702 (C)

Proposed Title TI ISP Access Rule: New Section 64.702(¢) (1)

§64 702¢c) FEach Bell Operating Company (including any affihate)(herewnafter "BOC”) shail
provide access to s high-speed network to enhanced and information service providers
(ISPs”) in the following manner

(1) Access to Transmussion Services and Capabihues Each BOC shall offer to all
ISPs, whether affiliated or unaffiliated, all of its high-speed network transmission services and
capabilities on just, reasonable and nondiscriminatory rates, terms, and condiions  Such
offerings shall be separate from any other BOC services, including enhanced or information

Services.
Explanation of § 64.702(c)(1):
The proposced Title 1l rule 1s itended to take a broad and “bright-ling” approach for all

[SPs to have access to the same functionahtics of the BOC wireline broadband nctworks,

EX PARTI PRESENTATION OF EARTHLINK. MCT AND AOL TIME WARNER INC PAGE 4
CC DOCKLT Nos (02-33,95-20, 98- 10
APRIL 30, 2003



mcluding nstallation and mamtenance of such functionality, whether used by unaffiliated or
atfiliated ISPs  The relevant defimitions in new § 64 702(¢)(4) make clear that associated
functions for ordering, repairing and/or signaling continue to be a key component for
compcution among [SPs and tfor rapid deployment to the public, and thus the proposed rule
cnsures openness of the BOC nctwork, as well as associated functions, systems and databases

Building on the core Title IT obhgations of Scctions 201(b) and 202(a) of the
Communications Act barring discnminatory and unreasonable practices, this rule would cnsure
that the BOCs provide ISPs with access that 1s not only reasonable, but that 1s also cqual and
nondiscriminatory with the trecatment and access the BOC provides to 1ts own ISP operations and
to other ISPs for broadband scrvices  Thus, for example, 1f a BOC-affihated or preferrcd 1SP has
access to clectronic OSS, databascs, or other systems, then the BOC must ensure that competing
[SPs have substantially equivalent access  Further, consistent with nondiscrimunation, tf BOCs
collocate information service cquipment of affiliated or preferred ISPs, the BOCs would impute
rcasonable transport costs 1n a manner similar to minimization of transport precedent In
general, the FCC’s Title 11 precedent, including information services precedent, would inform
the Commission’s interpretation and enforcement of the new rule. In this way, all ISPs will have
maxumum opportunity to compete and maximum centive to create high quahty, low price and
valuable services for consumers

As the BOCs ntroduce new broadband scrvices, they must also reasonably offer access
to competing ISPs and conttnuc to offer services rehed upon by ISPs and their customers. ISPs,
for example, have deployed substanuial high-speed information services to the public relying
upon a dedicated and rehable connection for the customer, and 1t would be unreasonable, and a

rule violation, for the BOC to discontinue or degrade such scrvices.

EX PARTI PRISINTATION O1 EARTHLINK, MCT AN AOQL TIMI. WARNFR INC PAGE 5
CC DOOKITNGS 62-33,95-20,98-10
Arwrn 30,2003



Proposed Transparency Requirement: New Section 64.702 (c} (2)

(2 Transparency
(A} With respect Lo the rates, terms and condittons of the network transmission
services and capabilities used by or made available to any ISP, each BOC
shall

(1) File an interstate tariff with the Commission describing
such rates, terms, and conditions, or

(1) Poston its publicly available Internet websue, in an
accessible and easy 1o understand format, current and
specific iformation describing such rates, terms and
conditions

(B) If a BOC enters into an individual contract with an [SP for high-speed
network transmission services and capabilines, then the BOC shall tariff or
post on ity publicly available Internet website, tn an accessible and easy to
understand format, the following information.

(1) the teym (including renewal aption) of the contract,

(1) a description of the high-speed nerwork transmission
services and capabiiities provided under contract,

(it1)  mmemum volume commutments and price for each of the
hgh-speed network transmission services and capabilities,
as well as volume discounts, and

(v all other classifications, terms or practices affecting the
contract rate

(C) Each BOC shall provide advance written notice to all purchasing 1SPs,
mcluding notice by ematl, of any changes to the rates, terms, and conditions
of any of the BOC's high-speed network transmission services and
capabiliies  In the event the BOC seeks to discontinue any service or
capability used by an ISP, such written notice shall be not less than 120 days
prior to the proposed discontinuance

Explanation of § 64.702(¢c)}{(2):
This subseclion of the proposed rule would strcamline for wirchne broadband services the

Computer I and Computer I1] requirements that BOCs tanff (with the Commission and/or statc
regulatory agencies) the elements of the broadband services and instead proposes an alternative
approach to (ransparency At the same time, BOCs would still be required to provide scrvice to
ISPs, including affiliated 1SPs, on rates, terms and condittons that are transparent and publicly

avatlablc for alt ISP customers and competitors  This rule does not restrict the BOCs ability to

FEs PARTL PRLSENTATION OF EARTHLINK, MC] AND AOL TIME WARNER INC PAGE 6
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cstablish broadband rates or terms that are novel or tailored to the needs of specific classes of ISP
customers, such as low-volume or high-volume arrangements

Under the proposal, the BOC may choosc whether 10 use existing FCC tanffing processes
for BOC wirchne broadband services or to web post rates, terms, and conditions, stmilar to the
way that FCC rules require nondominant interexchange carriers to webpost their rates, terms and
conditions Sec 47 C FR §42 10 The rule also makes clcar tn subsection 64.702(c)(2)(B) that
in the event the BOC enters into an individual case basis contract with any ISP for high-speed
nctwork transmission services and capabihitics, 1t must continue to make public the basic
parameters of such contract, consistent with requircments govermng contract tariffs today. See
47 CFR §6155(c) The requirement of prior notice in subsection 64.702(c)(2) to existing ISP
customers will cnsure that I1SPs are provided advance informanon should the BOC mtend to
make changes to the services upon which the 1ISPs and their customers rely  In addition, given
that ISPs have deployed sigrificant high-speed information services to the public relying upon
BOC services and capabihities, this rule would require 120 days notice for discontinuance, to
allow the ISP to transition reasonably to a new service or to request continuation of the service
pursuant to subsection 64 702(c)(3).

By 1ts operation, the rule would require the BOC to mect all of its safeguard obhgations;
i the case of a rule violation, thc Commission would have authority to order any equitable or
compensatory relicf, as it dcems appropriate to remedy the matter.

Proposed New Capabilities Requirement: New Section 64.702(c) (3)

3 Access to New Transymussion Services and Capabilities

(4) An ISP may request in writing that a BOC provide access to new network
transmission services and capabilities on just, reasonable and
nondiscriminatory rates, terms, and conditions

EX PARIL PRLSLNITATION OF EARTHLINK, MCT AND AOL TIME WARNER INC PAGE 7
CC DOCKITNOS 02-33,95-20,98-10
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(B) Where the ISP makes such a reavonable request, the BOC shall offer such
access within 90 days, unless the Comnussion extends such time where the
BOC, upon petition, demonstrates good cause

(C) The BOC shall have 15 days to respond tn writing to the requesung ISP, and
such response shall describe either

(1) how the BOC will offer the requested access within 90 days of the
request, or

(1) the specific basis for the BOC's position that the requested access
18 not techmically feasible or economically reasonable

Explanation of § 64.702{c)3):

To promote full and robust wireline broadband information services competition, with 1ts
proven and clear consumer welfare benefits, the proposcd rule ensures that as new scrvices,
capabilities and functionalitics emerge, consistent with the evolution of technology and network
design, ISPs have continuing access so that they can provide innovative broadband information
services to their customers  The rule would also enable 1SPs to continue using services that the
BOCs may scck to discontinuc for their own [SPs by requesting such access as a “new” service
Once the BOC provides a service pursuant to this subscction, that service would be offered
pursuant to the terms of subsections 64 702(c)(1) and (2), requiting just, reasonable and
nondiscriminatory rates, terms and conditions and transparency, to allow all ISPs to avail
themsclves of the offering

The proposcd rule would chiminate for wirchine broadband scrvices the sometimes
complex and cumbersome ONA process, which includes ONA plans, ONA plan amendments,
the Annual and Senu-Annual ONA Report, and simular specific requirements that are related to
(hesc obligations  The proposed rule would also climmate for wireline broadband services ONA
reporting and other ONA salcguards and, mstead, require a simple process for service requesis,

with markeiplace ncgotiations and enforccable ISP rights of access

Ex PARTE PRLSLNTATION Or EARTIHLINK, MCI AND AOL TIME WARNER INC PAGE 8
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The ability of unaffibated ISPs to introduce new information services depends on their
abihity to obtamn access arrangements that are otherwise not in use specifically by the BOC ISP
Whilc this was a central tenct of the ONA process, the proposced rule greatly simplifies for
wirelme broadband services the former process and regulatory framework. Third Computer

Inguiry, Report and Order, 104 F C C 2d 958, 1064-66 (1986} Thus, ONA plans, amendments,

rcporting and record keeping are not the tocus of the new approach 1f an ISP makes a legiiimate
request for a new wirchine broadband scrvice or capability, however, then 1t 1s vitally important
for the BOC 10 offer such access in an cxpeditious manner, since otherwise ncw broadband
information services will not reach the market and, equally important, the BOC ISP could
strategically hmit or delay 1ts use of services or capabilities to prevent competitive new
broadband services lrom reaching consumers. Under this rule, the BOC would be required to
respond to ISP requests for new wirchine broadband service transmission scrvices and
capabilitics with reasonable rates and terms ol service  The night to request and, if necessary,
follow up with an enforcement action would establish a minimum of regulation and an

enforceable right for the ntroduction of creative new information services to the Amcrican

public

Proposed Definitions: New Section 64.702(c} (4)

{4) Defimtions For purposes of this subsection (c)
“Transmission services and capabilities " shall include, without imutation, the BOC's
transmission or telecommunications components or lines, switching and routing components,
ordering and aperations support systems (“OSS"), signaling, and other network functions or

features
“High-speed network” means a network offering transmission rates of more than 200

Khps in af least one direction
Explanation of § 64.702(c)(4):

The defimtions of the proposed rule are designed to encompass for wireline broadband

otfcrings the type of funclionahtics, services and capabilitics referenced throughout the
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Computer Inquiry proceedings, including functionality necessary for ISPs to provide broadband-
based services to consumers such as OSS and similar capabilities. The definitions are premised
on the principle that access 15 only viable 1f it can be used cfficiently. The definition of “high-
speed network™ tracks the defimition previously adopted by the FCC See Inguiry Concernming
the Deployment of Advanced Telecommunications Capahbilities, Third Report, 17 FCC Red.
2844, 97 (2002) (As 1t has done n prior reports on advanced scrvices, FCC adopts “the term
‘mgh-speed’ to describe scrvices with over 200 kpbs capability 1n at least onc direction™)

1. NEW SECTION 1.737 - ENFORCEMENT

Proposed New Rule For Enforcement of ISP Access Rule —§ 1,737

§1 737 ISP Complants Regarding Rule Section 64 702(c)
(a) Where a complant alleges a violation of FCC Rule Section 64 702(c), the following
additional procedures shall also apply
(1) In 1s Answer, the Defendant shall state clearly and precisely all
information in its possession, including data compilations (ncluding records of OSS
configurations, order processes, data on specific orders or mamntenance records, high-
speed network transmiussion services and capabilities deployment, etc ), and produce and
serve on Complawnant and the FCC all such mformation, ncluding copies of all
contracts or arrangements for high-speed network transmission services and capabilities,
that may be relevant to the alleged violation of FCC Rule § 64.702(c)

(2) If the BOC hus not maintained records or other data for the Bureau fo

resolve fully the alleged violation of FCC Rule § 64 702(c) or if it otherwise fauls 1o

produce such data in its Answer, then theve shall be a rebuttable presumption in the case

that the Complainant has established the alleged violation of FCC Rule § 64.702(c).

Complamant may request by motion filed within 10 days after the BOC's Answer an

order that such a rebutiahle presumplion exists in the case, the Bureau shall issue an

order granting or denymg such motion within 10 days after the time for filing of the

BOC's opposition to the complamant's motion

(b) After the |5-day response period has elapsed under FCC Rule §64 702(c)(3), the ISP
may file a complamt with the FCC concerning the BOC's compliance with its “new service”
obligations

(c) Except if a complant alleging a violation of FCC Rule § 64.702(c) 1s accepted for
handling on the Accelerated Docket, the Commussion shall issue a written order resolving any
complamnt alleging a violanon of FCC Rule § 64 702(c) within 180 calendar days from when
swch complant 1s accepted for filing
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Explanation of § 1.737:

The proposed rule would faciitate sigmficant strcamliming of the various Title 11
Computer Il and Computer 117 obligations, as explained above, by providing ISPs with effective
cnforcement in complaint actions when significant BOC misconduct has occurred. As a Tatle II-
based rule, Section 208 and existing FCC and judicial precedent would remain relevant to
determine what ts just, reasonable and/or nondiscriminatory under the Communications Act

The proposed rule reflects the fact that due to ISP rchance upon the BOCs, the BOC
controls much of the information relevant to a fair and accurate determination of whether a rule
violation has occurred [t s the BOC that controls the OSS systems, maintcnance records,
configurations of systems, and access (o (he transmission components and capabilities, as well as
the ability 1o modify thosc things for its benefit Typically, the ISP docs not have access to this
information, especially in cases where disciminatory practices are alleged To address this
disparity, various Computer Inguiry obhgations imposed several reporting and certification
obligations to ensure nondiscrimination and transparcncy by the BOC. The proposed
deregulatory approach, however, chminates for wireline broadband services BOC reporting and
similar obligations  Instead, to cnsure the cffective administration of justice, the protection of the
public interest, and to avoid the potential for pre-litigation cvidence destruction, the BOC 15 held
responstble for producing all necessary information to resolve any complamnts that may arise  If
the BOC cannot do so or has chosen record maintenance or retention systems that arc madequate
for the Commussion to resolve the dispute, then the burden 1s placed properly on the BOC to
demonstrate that no rule violation has occurred  This hmited shift of burden s consistent with
FCC and judicial precedent in cases where the defendant has failed to produce evidence within

Its cxclusive access or control that 1s necessary for adjudication of the dispute. FCC rules and
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precedent arc wholly consistent with this approach  Cf 47 C.F.R § 64 1150(d) See also, In the
Matter of WorldCom, Inc | Order, DA 02-2569 (rcl Oct 8, 2002); in the Matter of
Implemeniation of the Telecommumcations Act of 1996, Amendment of Rules Governing
FProcedures to Be Followed When Formal Complamts Ave Filed Agamst Common Carriers,

Report and Order, 12 FCC Red 22497, 9 278 (1997), /n re Complamt of L Douglas Wilder and

Marshall Coleman Agamnse Station WRIC-TV Petervburg, Virgima, Further Discovery Order, 12

FCC Red 4111,927 (1997). Indeed, Part 42 of the Commussion’s rules requinng carriers to
retain certain records, 47 C.F R § 42 | et seq , “‘was established to ensure the availability of
carricr records nceded by this Commussion to meet 1ts regulatory obligations ™ /n the Matter of

Revision of Part 42, Report and Order, 60 R R 2d (P&F) 1529, 9 2 (1986)

In addition, becausc cxperience has shown that enforcecment delay can effectively become
a demal of access i the rapidly moving broadband information services arena, the rule would
require resolution of complaints within 180 days For the same reasons, 1t is assumed that the
Enforcement Burcau would make more frequent use of the accelcrated docket process to resolve

cascs of enforcement of the ISP access rule
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Why wait? 6 Move to EarthLink.



RECENT F AWARDS

August 2002

Earthlink’

2002 Highest 11 Customer Satisfaction Among High-Speed Interner Service Providers in

a Tie and Highest in Customer Sausfaction Among Dial-Up Internet Service Providers -

J-D. Power and Associates — EanhLink has received the Highest Ranking i Customer
Sausfacuon Among Dial-up ISPs and wned i the ranking for Highest Customer Sansfaction
Among High-Speed 1SPs, according to JD Power and Associates 2002 Syndicaied Internet
Service Provider Residenual Customer Sansfacoon Study*™

"We are proud ro have gamered these rankings m such a prestgious and customer-focused
strdy,” said Karen Gough, EarthLink’s execunve vice president of matkeung "] I Power and
Associates has always defined the standard for excellence, and these rankings once agam
demonstrate our commutment to providing the very best Intetnet expenence to our subscribers ”

J 13 Power und Assooates 2002 syndicated Intemner Scnace Provider Resadential Customer Saosfacoon Study™  Seudy
conducwd among nanional and regnonal [S's and based on 4,629 respon=es s ww jdpon ey com

CNET.com

The sowce 'or compytars
and echrology”

April 2002

2002 CNET Editors’ Choice Award — Cinng EarthLank’s (Nasdag. ELNK) “cool tools and
tebabidiry,” CNET for the thurd consecunve yeat has awarded top honots ro EarthLink n 1ts

annual review of Internet serice providers (1SP)

In an arncle vtled Diakug for dollars. we compare five major dial-up 1SPs, CNET wates,
‘“  Earthlank gers our nod as the best among the major dial-up ISPs Why? The service helps
1ou get started, then steps umbly out of the way It offers casy-to-use tools and doesn’t pester
vou with ads or spam And, to top 1t off, EarthLink provides highly rehable service and
surposmgh good support for a reasonable $22 a month

BUSINESS

Pt

March 2002

2002 Ziff Davis Smart Business “Five-Star Award”-— EarthLink has received the only five-
sfar ranng among Interner service providers (ISP) from the ednors of Zyf Daves Smart Business.
The magazine selecied the Atlanta-based ISP as s “top pick,” cung Earthlank’s easy
msrallanon, abundance of local-access dial-up numbers and array of broadband choices,
including cable, DSL and sarellite high-speed access In a review utled Deathmatch: Interner Service
Promders, Gordon Bass wares, “The Net, the way vou want 1t Remarkably ssmple to mnstall,”
and “Fastest nme for a TMB download with a 56Kbps connecuon ™

Ziff Daws Smart Busmese 5-Star Award Logo 15 a trademark of Ziff Davs Publeshing Holdings Inc.

Comiputing

communications

October 2001
&
February 2000

2001 Mobile Computing’s “First Class Award” — They wnte, “Once agan, our Fust Class
Award goes to FarthLink, but not st for providing a fast and relable connecnon to the
Intemer withour pop-up ads  This mntemanonal 1SP has rounded out 1ts offenngs by addmng rwo
prcing plans  and mote important, by supporting a wide vanety of wareless-access devices ™

2000 Mobile Computing’s Best ISP Award — Both EarthLink and MindSpning were named
best Internet service provider in Mobile Compunng’s editonal review  “Based on these factors
fabiiv 1o connect (o the [niemet 1 a varmery of wavs and the ume 1t wock to connect], two

comparnues which are soon 10 be one, came out on top ”

2001 Inter@ctive Week’s “Top Internet Service Provider” Award — For the second year mn
a row, Farthlink was honored with another award from later@ctive Week. This vear, IT
managers rated EarthLink the *Top Interner Senvice Provider” n a survey  “No Internet service
provider 1s more descerving of a top spor in the ISP category than EarthLink Number one
fights hard ro become a real alternabve to Amenca Onhne 7

March 2007

2001 Ziff Davis Smart Business® “Best of the Best” Award — Formerly PC Compuiing, Zyff
Dims Smart Buvness Magaryne awarded EarthLink 1rs second straight MVP award for best 18P
wlile EarthLink Biz was named a Web Hosung finabst  The magazine wares “[EarthLink]
comesn fires place for easy access 10 the Ner from just about anvwhere i the 50 states  Wha
el=e could vou want®”
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EarthLink to Offer Anti-Spam E-Mail System

'Challenge-Response’ Technology Rejects Messages Unless Senders Are Cleared by Recipients

By Jonathan Knm
Washmgton Post Staff Writer
Wednesday, May 7, 2003, Page E01

A svstem that backers claim will eliminate e-mail spam 1s about 1o be deployed by a major Internet
service provider, giving a boost 10 an emerging technology that 1f widely adopted would change how

people communicate online.

Atlanta-based EarthLink Inc., the country's third-largest provider of for-pay e-mail accounts, will roll
out test versions of the system for its 5 million subscribers this month.

Known as "challenge-response” technology, the sysiem thwarts the ability of spammers to reach their
mmtended audience with millions of automatically generated e-mails. When someone sends an e-mail to a
challenge-response user, he or she gets an e-mail back asking to verify that the sender is a live person.

Once the sender does that by rephcating a word or picture displayed on the screen, the original e-mail is
allowed through. The system automatically recogmzes future e-mails from the same sender, so the
venfication needs only to be performed once. Without the verification, the e-mail is not delivered.

Some experts see problems with the technology and doubt that consumers will warm to a process that
adds another step 1o e-mail delivery. The technology is available from a handful of small vendors for a

{ee. but the customer base 1s small.

EarthLink is betting that customers will put up with a hirtle extra effort in order to stem the tide of
unsolicited messages pushing diet fads. get-nch schemes and pornography.

Like arch rivals America Online Inc.. Microsoft Corp and Yahoo Inc., EarthLink has spent millions of
dollars developing software 1o block spam. But spammers have found ways 1o defeat them and spam

accounts for 40 percent of all e-mail

"The limitations on filters are truly very daunting,” said James Anderson, EarthLink's vice president of
product development. Even as filters umprove, users must constantly adjust them so that they don't block

messages they want to receive, he said.

The challenge-response system will be optional and free for EarthLink subscribers, Anderson said. It
will allow users 10 automatically clear the e-mail addresses of fnends, family members and other
associates 1 their clectronic address books, so those people would not recelve the Challenge ¢-mail.

Executives at EarthLink's three top competitors, who recently formed a coalition to combat spam, said
they are evaluating challenge-response technology Yahoo and Microsoft's MSN and Hotmail networks
alrcady employ challenge-response when someone seeks 1o open an e-mail account.

Yahoo also recently started using a vananion of the system when an account holder is sending high
volumes of mail. 1o crack down on spammers using Yahoo accounts.
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Amenca Online spokesman Nicholas J Graham said that for now, AOL is concemed about putting too
many burdens on users and that the technology is "not a one-size-fits-all panacea.”

In addition to requining senders to venfy themselves, users would have to use special e-mail addresses
when registering to purchase goods online, because vendors ofien send sales confirmation notices by
computer. The special addresses are designed 1o route such messages to a user's regular in-box.

The new system could slow delivery of some e-mail. For instance, a sender might walk away from his or
her computer afier sending an iniual message, not noticing until hours later that a challenge had come

back.

Phil Goldman, chiefl executive of Mailblocks Inc , a Silicon Valley start-up that provides a challenge-
response service, said people will quickly get over those hurdles.

"It's about social habits,” said Goldman, a former Microsoft executive whose service launched a month
ago. "When the rotary telephone first came out, people said, "You mean I have to dial seven numbers?' "

Goldman sard developers of the Mailblocks sysiem own patents on the challenge-response technology.
His company already is seeking to enforce 11s two patents against another small provider of the

technology, Spam Arrest LLC of Seattle.

Brian Cartmell, manager at Spam Arrest, saxd his company Is vigorously contesting the Mailblocks
claim. He said Spam Arrest, which has been operating since April 2002, has "many thousands" of

customers but he declined to be more specific.

Anderson said Goldman's patent claims are "not relevant” to the product EarthLink developed inside the
company

Goldman acknowledged that the system 1s in its infancy and needs ongoing refinement. It is probably
not best suited for businesses that sell directly to customers, he said, because consumers might resent

having to send verification when they want to make a purchase.

Others see deeper problems.

"Challenge-response will indeed block the vast majority of spam,” said John R. Levine, a computer
consultant and co-author of "The Internet for Durmmies.” But he said a lot of people will never respond
to a challenge, or will think the challenge e-mail 1tself 1s spam.

Levine said that already, spammers are disguising ¢-mails as challenges to get people to open the
messages And he wormes that if Jarge numbers of people begin 1o use the system, user address books

will be a 1arget of hackers seeking to obtain lists of approved addresses.

Some viruses launch attacks using computer address books, and if that happened, confidence in the
challenge-response system would erode, Levine saxd.

"The consequences of spammers' response 1o challenge-response will be really ugly," Levine said.
Boosters of the sysiem remain confident that challenge-response can effectively combat spammers’

atiempis 1o sabotage the process "This 1s as close as there is 10 the silver bullet” against spam. Anderson
said
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